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("©") sr4ha err?r iemifeat AHM-EXCUS-Q,Q,(;2;},\;i_ti:f:j-166 /23-24 and 21.12.2023
Order-In -Appeal and date

(lT)
W{d"fcp[rrTf[ll/ $f7rdG, sgaa (or4la)
.Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

('cf) "Gfmfflc!ft1~/ 03.01.2024
Date of Iss1!1-e
Arising out of Order-In-Original No. CGST/WT07 /HG/823/2022-23 dated

(s-) 30.1.2023: passed by The The Assistant Commissioner, CGST Division-VII,
Ahmedabad North

Om Enterprise

di41cicbdT Cl?T1lli 3[R"Qaf 1 14, Ganeshkunj BunglowBh. C. Technical, Opp.
(a)

Name and Address of the
Ganesh VI

Appellant Ghatlodiya, Ahmedabad - 380061

l&rfz sf-smer sials st+a mar gitzs arr k 7Ra zrnff7 aarg ·rz tf!flT-1"
rferat it aftsrear g+terr srheartamar&, turf hr am?rkfaa gt rare ·
Any person aggrieved by this Order-in-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way.

mrpr nrma@rrans­
Revision applic1tion to Government of India:

I :
(1). ~~~~, 1994elii"IDU3fcfcfffl~~~i?p-Gfitij-~muct?i"
3r-trk qr rcz#h siaifagrwr @a sflRa,lTr, frvia, uwsaPrT,
tft ifa, Ra{t sa,i mf, &fl«: 11ooo 1 <ITT" elii"sft fgu :­

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(91) fr Rtz eh murksa 4fr zf# €fEf "B" fcpm- nssrn Ir srrr 4lat ?qr fr
1{0-sjijj( aqr terrr?n?surf, f@ft«rr {ff 'tfOm lf~ cf°Q fc!mT cfil'({sl ltj ~;

tr f#ft ssst ◄11 'Z gtmaRt#fatug&z

In case of any loss of goods where the loss occur in transit from a factory to a
warepouse or to another factory or from one warehouse to another during the course of
procbssing of the goods in a wareho:1:1.-sy-(;). in storage whether in a factory or in a

~
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("©") ta h argftag TT ia:!IT if f.-14ffaa l=!TT1 'll:m l=!TT1 ~ fclf.-l~Y0, ii'~~~ l=ITT1 'll:
3nrarta hRaamrstmah arzgff Ig TT ia:!IT if frl;qffa c1 ti

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(+) 4Rt zeeamr pram fag 'fot;:rrs hag (ura Tr pet) f4fafr +rarr gt1

In case of goods exported outside India export to Nepal air Bhutan, r¥ithout .
payment of duty. I ·. . I .

f • : •

{'cl") atra-ymft snrr gem ehgarb fu ,m- set fez mt st nr&? sic et amrar sit smr
arr vi fa#%gars #gr, ·ftaarr nRa at t11=m 'll:m GJTci it ·fcl-:a- arfuf.:\~ (i=f 2) 1998 r:rr.z-r
. 109mu f.:lta, fc\TT!: lfC; WI

Credit of any duty allowed to be utili"zed towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

i

(2) tr scnrar g[ea (srft4) frra4, 2001 afr 9 h sia«fa faff@ rur ieru-8 it
-srfcl-zj't , 3fa amt?sr a 4fa cm2grhfa fatRtmfa-srrqiera am?rRt~--err "Sl"WTT
arr 5ft seafrsatR@qt s@#rr aar < mrgeffh siaf \':ITU 35-~- it f.:l·~rrftcr ~-t
mar h rag a arr€tr.-6 araRt fa ftft af@qt

. The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 moriths from the date on '
which the order so'ught to be appealed against is communibated and ~shall be

·., · · accompanied by two copies each of the 010 and Order-In-Appe~. It shoul l also bei.. es a 'copy of TR-6 Challan evidencing payment bf prescrib,cl fee as
, j):rMf11 j'i:--1; . prescribe• under sebtion 35-EE of CEA, 1944, under Major Head of Account. ·1#-­

(3 i ftfcluR 3n@a h «rzr szi inr# u4 ta sq?t qr arta ghat sq 200/- ,fur 'lJ'lcITT. ,i;:i-
stg st sat4ranvarrsrr gt at 1000/- cf;r 1:ITTf~cf;r~l

. The revision application shall be accompanied. by a fee of Rs.200/- where the
amount involved is Rupees One _Lac or 1ess- and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

tar ztea, h{tr saran teaviearsrfrrFrat(@wrh1fa arf:­
Appeal to Custom, Excise, &· Service Tax Appellate Tribunal.

(1) «Rt surer gt4 zrf@2fr, 1944 Rtr 35-a1/35-z h siaf:­
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Jaffa 4Ra aarcgar ?# srratRt sr{ta, sr4kt atrfar gen, trran.
green vi ara sf+anf@#wr (free) cf;r 1:fm1:r~",l{" cf)-WcnT'. 3~~ it 2nd :r.flmf, Gfg<-f'fffi".

'™, a~, m~I' .6j~i1c:.1~11c:.-3sooo_41 · . . I [ ..
To the west regional bench of Customs, Excise & Service Tax Appellat; Tribunal

(CESTAT) at 2nclfloor, Balrnmali Bhawan, Asarwa, Girdhar Nagar,:Ahmeclabad: 380004.
In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
· as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accomp'anied by a fee of Rs.1,000 /­
, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is
upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank
draft in favour ofAsstt. Registar of a branch of any nominate public sector bank of the
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place where the bench of any nominate public sector bank of the place where the bench
of the Tribunal is situated. ,,,- . ,'!

(3) Rrs?rm&g rt?ii mr ratergar? at r@ragrsirfuR qr@rarsrjn
inkfrwtr=if@u<azrk@tagrftfa far 78tmraa4afr zrRrfr afl7r=nrnf@#wr
eITT" 1:!;cfi~~~ mefiT{eITT" 1:!;cfi~ fc!i<TT·\lfTTTT ~ I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal to
the Appellant Tribunal or the one application to the Central Govt. As the case may be,
is fillr1 d to avoid scriptoria work if excising Rs. l lacs fee of Rs.100/- for each.

(4) .-4141zc;i4J~ 1970'4"~~~~-1 ~~Frtmftcr~~\3"w~
I

Trrrgr zrnR?fafair 1f@2art ahzgrit 7@aftua4fa«6.50 ftil- cpl" .-41410<.1 9~~

zr fez
One copy of application or O.I.O. as the case may be, and the ord·er of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) <a st if@art tfirar failtst m ant zafqa fastar stfl
rea, hr{trsgrar greenu tar#c sr)fr nrf@RT (4 :qffclffi) f.=r:r:r, 1982 it~ t1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service TaxAppellate Tribunal (Procedure) Rules, 1982.

(6) mm Feea, hrscarer greensviharaal«tr+rrf@raw (Rec) uh ifa arfh?thmt
cpd&H-li◄I (Demand) ~~ (Penalty) cpl" 10% Tf "f+fr eJivff~t:1~' 3ffi1™ Tf "l1TT 10
~~~I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, I994),

!
I

a{tr3a grast hara ah siafa, gnrf@a?tr#frt :i:ri<f (Duty Demanded) I
I • •

(4) is (Section) llD ~~frtmfta°ufu;
(5) iwrr"l"f0G~~~uwr;
(6) z #fezfata fa6a azr eruf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed
by the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise_Act, 1944, Section 83 & ~ection 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(iv) amount determined under Section 11 D;
(v) amount of erroneous Cenvat Credit tal<:en;
(vi) i amount payable under Rule 6 of the Cenvat Credit Rules.

· (6) (i), sr r?gr k 7Ra aft 7fear hqrwzi greens srvrar ea4 av [la 1f¾a ?r cIT <TT<T fc\1Q; <TC!;
«re k 10% ratrsit szi ha« as fatRct ?r aaark10% {arr <ITT '1ffWncft ~I

In view of above, an appeal against this order shall lie before the Tri):nmal on
payment of 10% of the duty demanded when~ duty or duty and penalty are in dispute,
or penalty, where penalty alone is in disp -~~l

e .Gree%,..1 ....-,., 'Z~ ~se/ $$%e {2EI t $e
~ ~.\" ;,r,,,l,~ }.:: 'fJ
~ '!,' 3-...•. ;.,..1 .I{ ;Y·,5 -or. s ·
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ORDER-IN-APPEAL

4

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by

the adjudicating authority. wherein the demand of Service Tax amounting to Rs.

2. Briefly stated, the facts of the case are that the appellant were holding Service

Tax Registration No. AACFO9142MSD001. On scrutiny of the data received from the

Central Board of Direct Taxes (CBDT) for the Financial Year 2015-16, it was noticed

that there is difference of value of service amounting to Rs. 5,39,814/- between the

gross value of service provided in the said data and the gross value of service shown

in Service Tax return filed by the appellant for the FY 2015-16. The appellant were

called upon to submit clarification for difference along with supporting documents,

for the said period. However, the appellant had not responded to the letters issued

by the department.

GST, Division VII, Ahmedabad North (hereinafter referred· to as "the adjui, icating

authority").

The present appeal has been filed by M/s. Om Enterprise, 14, Ganeshkunj

Bunglow, Behind C. Technical, Opp. Ganesh VI, Ghatlodiya, Ahmedabad - 380061

(hereinafter referred to as "the appellant") against Order-in-Original No.

CGST/WT07/HG/823/2022-23 dated 30.01.2023 issued on 04.02.2023 (hereinafter

referred to as "the impugned order") passed by the Assistant Commissioner, Central
I

78,273/- was confirmed under proviso to Sub-Section (1) of Section 73 of the Finance

Act, 1994 along with Interest under Section 75 of the Finance Act,
1

1994 for tht period

from FY 2015-16. Further, (i) Penalty of Rs. 78,273/- wa 1ia:i1116'sEtcrr. · the a pellant
~

,0. ~'-'C'IITq41 r
'<' itl~ I> 92,·s · a

t' O ­
(.t ~ ~>g~ t- ""·•' ~'-"'~ "'";cO~u" .e,:"~ .,., cf1'

a+s'

! I

2.1 Subsequently, the appellant was issued a Show cause Ndice No. cds/AR­

iII/Div-VII/A'bad North/TPD-UR/117/20-21 dated 26.09.2020 de1~anding Sertice Tax

amounting to Rs. 78,273/- for the period FY 2015-16, under proviso to Sub-Section

(1) of Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest

-under Section 75 of the Finance Act, 1994; and imposition of penalties under Section

77(1)(c), Section 77(2) and Section 78 of the Finance Act, 1994. The SCN also

proposed recovery of un-quantified amount of Service Tax for the period FY 2016-17

& FY 2017-18 (up to Jun-17).

I•
i.
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un er Section iJ8 iof the Finance Act, 1994. (ii) Penalty of Rs. 500/- was imposed on

th ap1lellant ~nd'.er Section 77(1)(c) of the Finance Act, 1994; and (iii) Penalty of Rs.
. ! . i I . . . .500/- was imposed on the appellant under Section 77(2) of the F111ance Act, 1994 for

not submitting documents to the dep:Jrtment, when called for.

3. Being. aggrieved with the impugned order passed by the adjudicating

authority, the appellant have preferred the present appeal on the following grounds:

e1 The appellant are engaged in the busii1ess of Recovery services to the Banks,

NBFC and Financial Institution and also providing business auxiliary services to•

the other business organization. They have shown total turnover of Rs.

,16,47,909/·· as 'income from business in FY 2015-16 in Income Tax Return as

service~income.I .

» They were'not liable to pay service tax on recovery services provided to Banks,
i

NBFC and Financial Institution as in this case service receiver i.e. Banks and

NBFC are liable to pay service tax. The adjudicating authority confirmed the

demand on rlying on the data received from CBDT and not considering the

nature of business and exemption available to them.

4. Personal hearing in the case was held on 12.12.2023. Shri Dhaval M Limbani,

Chartered Accountant appeared on behalf of the appellant for personal hearing. He

reiterated submissions made in appeal memorandum and further stated that the

differential amount. pertains to recovery services provided to banking/NFC

institutions where the liability is on the service recipient under RCM. He requested to

1
1llowltheir appeal.

. I havl carefully gone through the facts of the case, grounds. of appeal,
I

submissions made in the Appeal Memorandum and documents available on record.

The issue to be decided in the present appeal is whether the impugned order passed

by the adjudicating authority, confirming the. demand of service tax against the

appellant along with interest and penalty, in the facts and circumstance of the case, is

legal and proper or otherwise. The demand pertains to the period FY 2015-16,

5
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6. It is observed from the submission made by the appellant that they are

engaged in the business of Recovery services to the Banks, NBFC +d the dif+ential

amount Rs. 5,39,814/- was received against the same. They have furnished the copy

of agreement with NBFC, sample Bill , bank statement and Form 26A4S for the F.Y.

2015-16 in support of their claim. In this case the service receiver i.e. NBFC is liable to

pay service tax under RCM as per Notification No 30/2012-ST dated 20.06.2012

further amended vide Notification No 10/2014-ST dated 11.07.2014. Relevant portion

of the same is reproduced as under:

i '

1. In the said notification,- i I
(i) in paragraph I, in clause (A),-(a) after sLib-clause. (i), the following sub-c/ausl shall be inse ted,
namely:- !

G.S.R. .....(E).-In exercise of the powers conferred by sub-section (2) of section 68 of the
Finance Act, 1994 (32 of 1994), the Central Government, hereby makes the following
further amendments in the notification of the Government of India in the Ministry of
Finance (Department of Revenue)No.30/2012-Service Tax, dated the 20thJune,2012,
published in the Gazette of India, Extraordinary, Part II, Section 3, Sub-section (i)vide
number G.S.R. 472 (E), dated the 20wJune, 2012, namely:­

"(ia) provided or agreed to be provided by a recovery agent to a banking company or a
financial institution or a non-bankingfinancial company;";

ii) in paragraph II, in the TABLE,­

For all the headings of the columns, the following shall respectively be substituted namely:-"

Sr. No Description of a Percentage ofservice tax Percentage ofservice tax
service payable by the person payable by the person

providing service receiving the service

1 2 3 4

II be inserted, name y:­ I

"1A in respect ofservices provided or Ni I 100%

agreed to be provided by a
I

recovery agent to a banking company
or afinancial institution or a non-
bankingfinancial company

after serial number 1 and the entries relating thereto ,the following serial number and entries
sha, I

From the above discussion, the contention made by-the ears to be sustainable.
a.,

«"2
"1/c;;.----s' ·

,: $. $2ksw oE" • e
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In view of the abovediscussion, I am of the considered view that the activity

carried out by the appellant not liable to pay Service Tax during the FY 2015-16. Since

the demand of Service Tax is not sustainable on merits, there does not arise any

question of charging interest or imposing penalties in the case.

9. In view of above, I hold that the impugned order passed by the adjudicatirig

authority confirming demand- of Service Tax, in respect of income received by the
l I ,I .

appellant during the FY 2015-16, is not legal and proper and deserve to be set aside.

A1corfingly, 1 sit aside the impugned order and allow the appeal filed by the

appellant. ' }

·Attested
(2­

Manish Kumar
Superintendent(Appeals),
CGST, Ahmedabacl

B' RPAD SPEED POST

• l1 ' I

M'/s. Om Enterprise,

14, Ganeshkunj Bunglow,

Behind C. Technical, Opp: Ganesh VI,

Ghatlodiya, Ahmedabad - 380061

The Assistant Commissioner,

CGST, Division-VII,

Ahmedabad North

Appellant

Respondent

I

I., I

!·
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The C1mrnissioner, CGSJ; Ahrnedabad North

3) The Assistant Commissioner, CGST, Division VII, Ahmedabad North.

J

I
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Copy to:
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4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)

~ Guard File

6) PA file

a
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