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Any person aggrieved by this Order-in-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way.
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Revi?sioh applicgtion to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35ibid : - ' :
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In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one Warehouse to another durmg the course of
procc'assmg of the goods in a warehouse~o:

warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal 01 Bhuta_n, vithout

payment of duty.
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Credit of any duty allowed to be ut1hzed towar ds payment of excise duty on final '
products under the provisions of this Act or the Rules made there under and such order -
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No 2) Act, 1998.
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_The above application shall be made in duplicate in Form No. EA-8 as specnﬁcd

under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on - _
which the order sought to be appealed against is commum‘cqted and (shall be "

accompanied by two copies each of the OIO and Or cler—In-Appe]al It should also be
Y i accompanied by a copy of TR-6 Challan evidencing payment bf prescribed - fee as
' ,"prescnbe% :

under Sectlon 35 EE of CEA, 1944, under Major Head of Account..
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The revision apphcatmn shall be accompa.med by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less-and Rs.1,000/- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs Excise & Service Tax Appellate Tribunal

‘ (CDSTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar chgau Ahmedabacl 380004  :

In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3

-as prescribed under Rule 6 of Centrdl Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should he accompanied by a fee of Rs.1 OOO/
, Rs.5,000/-.and Rs.10,000/- where amount of duty / penalty / demand / refund is
upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank

draft in favour of Asstt. Registar of a branch of any nominate public sector bank of the"
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place where the bench of any nominate public sector bank of the place where the bench

of the Tribunal is situated. - . N
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In case of the order covers a number of order-in-Original, fee for each 0.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal to
the Appellant Tribunal or the one application to the Central Govt. As the case may be,
is filled to avoid scr1ptor1a work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.L.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed

- by the Appellate Commissioner would have to be pre-deposited, provided that the pre-

deposit amount shall not exceed Rs.10 Crores. It may be noted that thé pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the

‘Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(iv)  amount determined under Section 11 D;
(v} - amount of erroneous Cenvat Credit taken;
(vi) | amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are 1n dispute,
or penalty, where penalty alone is in disp
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ORDER-IN-APPEAFL,

The present appeal has been filed by M/s. Om Enterpnse 14, Ganeshkunj.
Bunglow Behind C. Technical, Opp. Ganesh VI, Ghatlodiya, Ahmedabad - 380061

(hereinafter referred to as “the appellant”) against Ord,er—in-Origin'al- No. .

CGST/WTO07/HG/823/2022-23 dated 30.01.2023 issued on 04.02.2023 (hereinafter
referred to as v"the impugnéd order”) passed by the Assistant Commissioner, Central
GST, Division VII, Ahmedabad North (hereinafter referred to asﬁt “the adjudicating
authority”). : ‘

2. Briefly stated, the facts of the case are that the appellant were holdfng Service
' Tax Registration No. AACFO9142MSDO0L. On scrutiny of the data received from the
Central Board of Direct Taxes (CBDT) for'the Financial Year 2015-16, it was noticed

that there is difference of value of service amounting to Rs. 5,39,814/- between the

gross value of service provided in the said data and the gross value of service shown

in Service Tax return filed by'the'appel'lant for the FY 2015-16. The appellant were

called upon to submit clarification for difference along with supporting documents,

for the said period. However, the appellant had not respdnded to the letters issued :

by the department.

!
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2.1 Subsequently, the appellant was issued a Show Cause Nc:>tice No. CGST/AR-

i

MM/Div-VII/A’bad North/TPD-UR/117/20-21 dated 26.09.2020 den'{anding Service Tax "
amounting to Rs. 78,273/~ for the period FY 2015-16, under pro{/iso to Sub-Section

(1) of Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest
under Section 75 of the Finance Act, 1994; and imposition of penalties under Section

77(1)(c), Section 77(2) and Section 78 of the Finance Act, 1994. The SCN also

proposed recovery-of un-quantified amount of Service Tax for the period FY 2016-17

& FY 2017-18 (up to Jun-17).

22 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by -

the adjudicating authdrity. wherein the demand of Service Tax amounting to Rs.

78,273/- was confirmed under proviso to Sub-Section (1) of Section 73 of the Finance

Act, 1994 along with Interest under Section 75 of the Finance Act, 1994 for the period
from FY 2015-16. Further, () Penalty of Rs. 78,273/~ was m@?ﬁe‘%d

the appellant
!
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under Section 78 of the Finance Act, 1994. (i) Penalty of Rs. 500/~ was imposed on

th ap‘i)ellant Lfn'd!er Section 77(1)(c) of the Finance Act, 1994; and (iii) Pehalty of Rs.
! AN o .

500/~ was imposed on the appellant under Section 77(2) of the Finance Act, 1994 for

not submitting documents to the demrtment, when called for.

3. Being'. aggrieved with the impugned' order passed by the adjudicating

~ authority, the appellant have preferred the present appeal on the following grounds:

o The appellant are engaged in the business of Recovery services to the Banks,
NBEC and Financial Institution and also providing business auxiliary services to
‘the other 'buéiness organization. They have shown tota.l turnover of Rs.
116,47,909/- as income from business in FY 2015-16 iﬁ Income Tax Return as
serviceiinciome. | |

» 1 They vJ!ereénot liable to pay service tax on récovery services provided to Banks,
NBFC ‘énd Financial Institution as in this case service receiver i.e. Banks and
NBFC are liable to pay service tax. The adjudicating authority confirmed the
- demand on rlying on the data received from CBDT and not considering the

nature of business and exemption available to them.

4. - Personal hearing in the case was held on 12.12.2023. Shri Dhaval M Limbani,
Chartered Accountant appeared oh.behalf of the appellant for personal hearing. He
reiterated submissions made in appeal memorandum and further stated that the
differgntial amount . pertains to recovery services provided to banking/NBFC
institdtions where the liability is on the service rec'ipient under RCM. He requested to

!

;llow their a;tapeal..
' .

5. I hav;e carefully gone through the facts' of the case, grounds of appeal,

submissions made in the Appeal Memorandum and documents available on record.

The issue to be decided in the present appealis wh.ether the impugned order paséed

by the adjudicating authority, confirming tﬁe. demand of service tax against the

appellant along with interest and penalty, in the facts and circumstance of the case, is

legal and proper or otherwise. The demand bertains to the period FY 2015-16.
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6. It is observed from the submission made by the appella;nt that 'théy are

engaged in the business of Recovery seryices to the Banks, NBFC aind the diffgrential
amount Rs. 5,39,814/- was received against the same. They have furnished the copy
of agree.ment with NBFC, sample Bill , bank statement and Form 26AS for the F.Y.
2015-16 in support of their claim. In this case the service receiver i.e. NBFC is liable to
pay service tax under RCM as per Notification No 30/2012-ST dated 20.06.2012
further amended vide Notification No 10/2014-ST dated 11.07.2014. Relevant portion

of the same is reproduced as under:

G.S.R.....(E).-In exercise of the powers conferred by sub-section (2) of section 68 of the
Finance Act, 1994 (32 of 1994), the Central Government, hereby makes the following
further amendments in the notification of the Government of India in the Ministry of
Finance (Department of Revenue)No.30/2012-Service Tax, dated the 20tJune,2012,
published in the Gazette of India, Extraordinary, Partli, Section 3, Sub-section (i)vide
number G.S.R. 472 (E), dated the 20thJune, 2012, namely:- : o '

1. In the said notification,~

(i) in paragraph |, in clause (A),~(a) after sub-clause (i}, the following sub-clause shall be insefted,
namely:- i !

“lia) provided or agreed to be provided by a recovery agent to a banking company or a

4

financial institution or a non-banking financial company;”;
ii) in paragraph Il in the TABLE,~

For all the headings of the columns, the following shall respectively be substituted namely:-*

Sr. No Description of a Percentage of service tax Percentage of service tax
service payable by the person payable by the person
providing service receiving the service
1 2 3 4

after serial number 1 and the entries relating thereto,the following serial number and entries
shall be inserted, namely:- o » 1 l
|

“1A .| in respect of services provided or Ni 1 100% ‘
agreed to beprovided by a ‘

recovery agent to a banking company
or a financial institution or a non-
banking financial company

o




l ‘ | \ F.No. GAPPL/COM/STP/2247/2023-Appeal

T

o E

Y Do

8. In view of the above:discussion, I am of theconsidered view that the activity
carried out by the appellant not liable to pay Service Tax during the FY 2015-16. Since
the demand of Service Tax is not sustainable on merits, there does not arise any

question of charging interest or imposing penalties in the case.

9. In view of above, I hold that the impugned orcl'er passed by the adjudicating
authority confjrmiqg demand- of Service Tax, in respect of income received by the
aplpellant durihg }the FY 2015-16, is not legal and proper and deserve to be set aside.
Accordingly, 1l sé't aside the impugned order an.cl allow the appeal filed by the

~appellant. ¢
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The appeal filed by the appellant stands disposed of in above terms.
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‘Attested
13~

Manish Kumar
Superintendent(Appeals),
CGST, Ahmedabad
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. M/s.Om Entei‘prise, _ Appellant

14, Ganeshkunj Bunglow,

Behind C. Technical, Opp. Ganesh VI,
Ghatlodiya, Ahmedabad - 380061

The Assistant Commissioner, | | k : Respondent
CGST, Division-VII,
Ahmedabad North

Copy to:

1)|{ The Prilnci‘aal Chlef_ Commissioner, Central GST, Ahmedabad Zone

{
i

2)| The Coimlﬁissionef, CGST; Ahmedabad North

| 3) The Assistant Commissioner, CGST, Division VII, Ahmedabad North -
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4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for Liploading the OIA) -

6) PAfile
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